United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLEE 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 11,828' 


•« L 


Edward F. Jackson, Jr.. Awd Unii * ' f - ' 

v. 

United States of Am erica, ^krpel 


Appeal From the United States District Court for the 
District of Columbia 


Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Arthur J. McLaughlin, 

John D. Lane, 

Assistant United States Attorneys. 





STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

Evidence showed appellant aided and abetted sales of 
narcotics bv a voung female who lived in the same room 
with him in a house which he claimed to manage for his 
parent. He drove the co-defendant in his auto to and 
from the place of several sales. Although he denied guilty 
knowledge, the transportation was under conspiratorial 
circumstances. At the time of his arrest narcotics were 
found at his home at a spot where he had been standing 
and where his actions had facilitated their disposal. The 
bulk of marked money used was found in his strongbox, 
some of which was proceeds of a sale two hours before his 
arrest. The sole objection below was to applicability and 
not formulation of statutory presumptions arising from 
possession of narcotics. 

The following questions are presented: 

1. Need the Court consider the validity of counts involv¬ 
ing presumptions, on all of which concurrent sentences 
were imposed, the judgment being therefore supported by 
counts free of claimed error? 

2. Did submission of the presumptions to the jury 
involve the rule inhibiting verdicts based on too remote 
inferences? 

3. Did appellant rebut the statutory presumptions where 
his own testimony was impeached and that of other defense 
witnesses was contradicted? 
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COUNTERSTATEMENT OF THE CASE 

Appellant, Edward F. Jackson, Jr., was tried below as a 
principal in that lie had aided and abetted his co-defendant, 
Eleanor Fennell, in illegal sale, purchase and concealment 
of narcotics (R. 429). The co-defendant did not appeal. 

On nine separate occasions during the month of 
February, 1953, Eleanor Fennell sold heroin hydrochloride 
to Officer Dante Longo, working undercover for the 
Metropolitan Police. In view of the officer’s testimony 
that the capsules, given him in envelopes, contained no 
stamps and that he gave her no order forms ( e.g., R. 34, 
33), each of these sales was the basis of three counts: sale 
of a derivative of opium not in or from the original 
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stamped package (Harrison Narcotic Act: 26 U.S.C.A. 
$ 2553 (a) (Supp. 1953)): sale not in pursuance of a written 
order of the person to whom the drug was sold (26 
U.S.C.A. § 2554 (a) (Supp. 1953)); facilitating the conceal¬ 
ment and sale after the drugs had, with defendant’s know¬ 
ledge, been illegally imported (Narcotic Drugs Import and 
Export Act; 21 U.S.C. §174 (Supp. 1952)). In addition 
to the nine sales, the heroin recovered when appellant and 
Eleanor Fennell were arrested at the end of February 
(in excess of one-quarter ounce) was the subject of the 
last two counts. 1 11 

Appellant was indicted, as Eleanor Fennell’s co¬ 
defendant, in counts ten to fifteen and twenty-eight and 
twenty-nine (R. 497, 503). He was sentenced on count 
eleven to serve from twenty to sixty months and pay a fine 
of one hundred dollars. He was given an identical sentence 
on count fourteen, to run consecutively after count eleven. 
These counts charged two different sales of heroin not in 
pursuance of a purchase order. Concurrent sentences 
were imposed on the remaining six counts, (and payment 
of fines on all counts was suspended) (R. 513). 

In February, 1953, appellant, Edward F. Jackson, Jr., 
lived at 3514 9th Street, N.TV., on the northwest corner of 


1 Feb. 5, 1053 (Counts 1-S, F. 405) : 1:03 A.M., sale of 15 capsules, con¬ 
taining 16*4 grains heroin, for 81S.73 (R. 30-32, 273; Gov. Ex. 1, R. 305) ; 
Feb. 5 (Counts 4-6, F. 406): 11:30 P.M., 16 capsules, $1S.75, lS 1 -^ grains 
(R. 34-36, 276; Gov. Ex. 2. R. 305): Feb. 8 (Counts 7-0, F. 407) : 14 capsules, 
$18.75, 16Va grains (R. 37. 3S, 27S: Gov. Ex. 3, R. 305) ; Feb. 10 (Counts 10-12, 
F. 408): between 12 and 1 A.M., 15 capsules, 81S.73, 20 grains (R. 39, 279; 
Gov. Ex. 4. R. 305); Feb. 10 (Counts 13-15, F. 400): 11:30 P.M., 51 capsules, 
$50, 71}4 grains (R. 40, 41, 2S0: Gov. Ex. 5. R. 305); Feb. 10 (Counts 16-18, 
F. 400, 500) : 11 P.M., 14 capsules, $18.75, 19 grains (R. 43, 2S1; Gov. Ex. 6, 
R. 305); Feb. 20 (Counts 10-21, F. 500, 501): 11 P.M., 14 capsules, $18.75, 19 
grains (R. 45, 282; Gov. Ex. 7. R. 305) ; Feb. 25 (Counts 22-24, F. 501, 502): 

11 P.M., 15 capsules. $18.75. 18 grains (R. 47, 48. 284: Gov. Ex. 8, R. 305); 
Feb. 27 (Counts 25-27, F. 502, 503); 7 P.M., 25 capsules, $25, 33 grains (R. 
49, 50, 285, 2S6; Gov. Ex’s 9, 9A, R. 303). 

Appellant and Eleanor Fennell were arrested at 9 P.M. February treenty- 
screnth in the driveway of appellant’s home (R. 146'). Near where they had 
been standing was found an envelope containing 130 grains, slightly over a 
quarter of an ounce of heroin (R. 147, 158, 159, 2S7; Gov. Ex. 12, R. 305) 
(Counts 28, 20, F. 503). 
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Ninth and Monroe Streets (R. 327, 122). He and Eleanor 
Fennell, aged twenty-two, occupied one of the two front 
bedrooms, the other being that of appellant’s sister, Mrs. 
Edna Williams (R. 155, 3S2). Neither appellant (R. 338) 
nor the co-defendant were employed (R. 3S3), although he 
claimed to “manage” the premises where he lived for his 
mother (R. 32S). He drove a 1949 Cadillac 2 (R. 117). 

On the occasion of the second sale. Officer Longo asked 
Eleanor Fennell the price of one-quarter ounce and one- 
half ounce of heroin (R. 35). As a result of her answers, 
on their next meeting, February eighth, Officer Longo asked 
her if she had asked her “old man” about these prices 
(R. 37). 

All the sales, except two, amounted to eighteen dollars 
and seventy-five cents each (note 1, supra). On 
February tenth Officer Longo, at Twelfth and Monroe 
Streets N.E., asked Eleanor Fennell for fifty dollars 
worth. She “left and came back in a few minutes” with 
fifty-one capsules (R. 40, 41). 

At the same corner at seven P.M. on February twenty- 
seventh, Officer Longo purchased twenty-five capsules. In 
addition he arranged for the purchase of one-quarter ounce 
of heroin to be delivered at nine P.M. (R. 49, 50). At 
nine P.M. appellant and Eleanor Fennell were arrested 
and one-quarter ounce of heroin was found where they had 
been standing (note 1, supra). 

On all occasions, except two, Officer Longo met Eleanor 
Fennell at Twelfth and Monroe Streets N.E., two blocks 
from appellant’s house. On February twentieth and 
twenty-fifth they met at Twelfth and Rhode Island 
Avenue, where Douglas Street also intersects, about ten 
blocks from appellant’s home (R. 45, 47, 136). 

On February eighth Officers Holcomb and Panetta of 
the Metropolitan Police Narcotic Squad began sur¬ 
veillances of appellant’s house and Twelfth and Monroe 
Streets, N.E. (R. 108, 167, 169). On the south side of 

2 The automobile was in the name of a sister of appellant who was not 
licensed and who never drove the car (R. 338, 325). 
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Jackson’s house is a driveway (R. 127). Directly across 
the street (south) is a convent, at Ninth and Monroe 
Streets, its grounds affording: a view of appellant's house 
and driveway (R. 113). From the east end of the grounds 
the corner of Twelfth and Monroe Streets could be seen 
(R. 220). 

On February eighth, about eleven-thirty P.M., Officers 
Holcomb and Panetta, from their position in the convent 
grounds at Ninth and Monroe Streets N.E., saw Eleanor 
Fennell leave appellant's home, meet Officer Longo at 
Twelfth and Monroe and then return to the house (R. 110, 
111 , 220 ). 

About five of midnight, February ninth, the officers ob¬ 
served appellant leave his house with Eleanor Fennell 
(R. 114. 223). They entered appellant’s Cadillac which 
was parked in the driveway. Appellant drove the co¬ 
defendant a block east on Monroe Street, parking in the 
block between Tenth and Twelfth. There Eleanor Fennell 
left the car and met Officer Longo on the corner (R. 117, 
1 IS). The officers, although a block farther away than the 
automobile, had a good view of the meeting (R. 118, 119). 
They observed appellant move to the passenger side of the 
automobile, from which vantage there was no obstacle to 
hinder his view of Officer Longo and the co-defendant 
(R. 118-120). Eleanor Fennell returned to the car. 
Appellant backed down Monroe Street with his lights out 
and then, after circling the block twice, disappeared south 
on Ninth Street (R. 121). 

At ten-thirty P.M., February tenth, the officers saw 
appellant and the co-defendant come out of the house. 
Appellant circled the area in his automobile, letting Eleanor 
Fennell out finally at Tenth and Monroe Streets. The car 
continued on (R. 126, 127). After a conversation with 
Officer Longo at Twelfth and Monroe Streets, the officers 
saw Eleanor Fennell return to Ninth and Monroe Streets 
where she met the appellant in front of his house. There 
they had a conversation, after which they both entered the 
house. Eleanor Fennell came out shortly after, returning 
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on foot to Twelfth and Monroe Streets where she again 
met Officer Longo (R. 128). After this second meeting the 
co-defendant was followed to Twelfth and Lawrence Streets 
where the Cadillac picked her up (R. 129). (It will be 
recalled that on this occasion fifty-one capsules had been 
purchased (note 1 , supra).) 

On February twentieth the officers, leaving Officer Longo 
at Twelfth and Rhode Island Avenue, observed appellant 
and Eleanor Fennell drive from appellant’s house (R. 130, 
131). Appellant parked just short of Twelfth and Rhode 
Island Avenue (R. 132). The co-defendant left the auto¬ 
mobile and walked to Twelfth and Rhode Island Avenue 
where she met Officer Longo. After a few minutes with 
him she ran back to the car, appellant driving off with her 
(R. 132, 229). 

February twenty-fifth, about eleven P.M., appellant and 
the co-defendant again left the house (R. 135). Appellant 
transported her to Twelfth and Rhode Island Avenue and 
back in much the same manner as he had done on 
February twentieth (R. 135-137). 

On February twenty-seventh, at seven P.M., Officer 
Longo paid Eleanor Fennell in marked bills for twenty- 
five capsules. He then arranged to meet her at nine P.M., 
in order to purchase a quarter ounce (R. 50). 

Officer Holcomb and other officers, armed with warrants 
of arrest and search, proceeded to appellant’s house at 
quarter of nine (R. 145-147). At nine P.M., the time the 
quarter ounce was to be transferred, appellant and 
Eleanor left appellant’s house and got in the Cadillac. 
They were then placed under arrest (R. 146). 

Appellants were notified of the warrants. On the way 
to the house, Jackson who had been quiet, began to shout 
when they reached a position beside the steps. The co¬ 
defendant joined in (R. 147). After a search of the house, 
Officers Holcomb and Panetta returned to this spot and 
found an envelope containing slightly over a quarter of an 
ounce of heroin, the amount ordered earlier that evening 
by Officer Longo (note 1, supra). At the trial Eleanor 


Fennell disclaimed knowledge of this heroin (R. 3S2); (she 
admitted the sales, claiming entrapment) (R. 367). 

All of the capsules sold during February, except on 
February nineteenth and twentieth, were transferred in 
small cream colored envelopes (e.g., R. 31, 36). Six of 
these envelopes and a scale were found in appellant’s bed¬ 
room on the second floor (R. 233). 

On the evening of appellant’s arrest, February twenty- 
seventh, 1933, the serial numbers of the currency pro¬ 
vided Officer Longo had been noted and the bills marked 
with a fluorescent pencil (R. 50, 13S, 139). The same 
procedure had been followed on February twenty-fifth 
(R. 4$, 133, 139). 

An envelope, containing fifteen dollars, was found in 
the top drawer of a dresser in appellant’s room by Officers 
Holcomb and Panetta (R. 148, 155). The money was com¬ 
pared with serial numbers previously listed (R. 149). A 
marked dollar bill given to Eleanor Fennell two hours 
before was found (R. 152, 153, Gov. Ex. 11 A, R. 305). 

The officers then searched the other bedroom on the 
second floor, that of appellant’s sister, Mrs. Edna 
Williams (R. 155). In a closet, under some clothes, a 
locked strongbox was found (R. 156). Appellant was 
brought into the room and asked if the box belonged to him 
(R. 156, 157). He replied that it did and that it contained 
papers and money. Appellant told them the key was in his 
room and directed them where to find it (R. 157). As the 
box contained a large sum of money, it was not searched 
for marked bills on the premises (R. 15S). 

The strongbox was opened again at headquarters, 
appellant and the officers counting the money, approx¬ 
imately three thousand dollars (R. 161, 164). Under the 
ultraviolet lamp one marked ten-dollar bill and two five- 
dollar bills showed up and their serial numbers 
demonstrated them to be twenty of the twenty-five dollars 
Officer Longo had given the co-defendant earlier that same 
evening, February twenty-seventh (R. 163; Gov. Ex. 11B, 
R. 305). 
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Similarly discovered in the box were three five-dollar 
bills, comprising fifteen of the eighteen dollars and seventy- 
five cents given the co-defendant by Officer Longo on 
February twenty-fifth (R. 162; Gov. Ex. 10A, R. 305). 

Officer Holcomb testified that when they first started 
counting the money appellant “stated that the money in 
the box belonged to him and that the papers in the box 
belonged to his mother. After we found the money, he 
stated that Eleanor also had some money in the box” 
(R. 164). 

Appellant testified that he had cliauffered the co¬ 
defendant during February as recounted by the officers, 
but disclaimed guilty knowledge (R. 332, 331). 

As to the presence in his strongbox of the bulk of the 
marked money given to Eleanor Fennell, including money 
passed two hours before his arrest on February twenty- 
seventh, appellant denied having told the officers that the 
money was his (R. 331). In explanation of the money 
found therein, appellant's sister, Mrs. Edna L. Williams, 
claimed that two thousand dollars of it represented her 
savings for two years, and that on the night of her 
brother's arrest Eleanor Fennell had given her monev 
to keep (R. 317, 319). On cross-examination she stated 
that at the time the money was given her she did not know 
the amount (R. 320). When the police came she did not 
have the key to the box and did not know where it was 
(R. 322, 323). Only after the police arrived did Eleanor 
Fennell tell her the amount allegedly given her (R. 320). 
She admitted telling the police the box was her brother’s 
(R. 307). 


STATUTES INVOLVED 

3$ Stat. 7S5 (1914), as amended, 26 U.S.C.A. § 2550 (a) 
(Supp. 1953): 

There shall be levied, assessed, collected, and paid 
upon narcotic drugs produced in or imported into the 
United States, and sold, or removed for consumption 
or sale, an internal revenue tax at the rate of 1 cent 
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per ounce, and any fraction of an ounce in a package 
shall be taxed as an ounce. The tax imposed by this 
subsection shall be in addition to any import duty 
imposed on narcotic drugs. 

3S Stat. 785 (1914), as amended, 26 TJ.S.C.A. § 2553 (a) 
(Supp. 1953): 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package: and the absence of appropriate tax-paid 
stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the person 
in whose possession same may be found: and the pos¬ 
session of any original stamped package containing 
narcotic drugs by any person who has not registered 
and paid special taxes as required by sections 3221 
and 3220 shall be prima facie evidence of liability to 
such special tax. 

38 Stat. 786 (1914), as amended, 26 TJ.S.C.A. § 2554 (a) 
(Supp. 1953): 

It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur¬ 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary. 

35 Stat. 614 (1909), as amended, 21 U.S.C. §174 
(Supp. 1952): 

Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or 
brought in, knowing the same to have been imported 


contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, shall 
be fined not more than $2,000 and imprisoned . . . 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction 
of the jury. 

SUMMARY OF ARGUMENT 

I 

Constructive possession of narcotics was amply proved 
by circumstances demonstrating appellant’s dominion and 
control over them. Actual possession was circumstantially 
indicated by the recovery of narcotics at appellant’s home 
at the time of his arrest. 

n 

Appellant did not rebut the statutory presumptions aris¬ 
ing from possession of narcotics. His testimony was 
impeached and that of other defense witnesses contradicted. 
Submission of the statutory presumptions for the jury’s 
consideration did not involve the rule forbidding a verdict 
based on too remote inferences. Circumstances relied on 
to evidence guilt were convergent and involved no inter¬ 
vening substantial steps to the ultimate inference of 
possession. 

Ill 

Appellant’s objection below to the court’s charge in¬ 
volved solely the applicability of the presumptions and 
not their formulation. The claim made here that the phrase 
“beyond a reasonable doubt” should have been appended 
to the court’s definition is in violation of the rule requiring 
grounds of an objection be stated distinctly and before 
the jury retires. Further, it is without substance as the 
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court frequently reiterated throughout the charge the 
degree of proof required to sustain a conviction. All re¬ 
quested instructions of appellant were granted. None was 
proffered as to the burden of explanation arising from 
possession of narcotics. 


IV 

The appeal involves solely the subject of statutory pre¬ 
sumptions arising from possession of narcotics. On all 
counts involving presumptions concurrent sentences were 
imposed. Therefore the court need not consider their 
validity, the judgment being supported by counts free of 
claimed error. 


ARGUMENT 

I 

Evidence Supporied Reference in Charge to Statutory 

Presumptions. 

The court charged that “possession means not merely 
actual, physical possession, but includes constructive pos¬ 
session as well. Constructive possession occurs when a 
person does not have within his hands or grasp the article 
in question, but does have dominion and control over the 
article’’ (R. 467). The jury were further instructed with 
reference to the statutory presumptions arising from un¬ 
explained possession of narcotics under the Harrison Act 
and the Narcotic Drugs Import Act (R. 466, 469). 

It is urged by appellant that these instructions were 
erroneous because the Government failed to prove 
“dominion” and “control” (Br. 25). He concludes that 
references in the charge to the statutory presumptions were 
hvpothetical, being unsupported bv anv evidence (Br. 30, 

31). 

Constructive possession in a criminal case has been 
defined “as follows: ‘It would be proved by evidence that 
the implements were held by one for himself and as agent 
for another: that they were jointly bought and owned, but 
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kept by one only, or procured and held by one by mutual 
agreement or at the request of another: or that they were 
deposited in some place mutually agreed on, to which either 
could resort at pleasure.’ ” Commonwealth v. Conlin, 188 
Mass. 265, 74 X.E. 351, 352 (1905). 

In line with this descriptive definition, Wills man v. 
United States, 286 Fed. 852, S56 (Sth Cir. 1923), cited by 
appellant (Br. 24), states: 

“In reason it seems that the actual possession of 
Grant was the possession of plaintiff in error, if Grant 
was in fact only his servant in the delivery of the drugs 
to Anderson. And in reason it seems that the actual 
possession of Grant was the possession of plaintiff in 
error, if they were partners or confederates in the 
business of purchasing narcotic drugs in or from un¬ 
stamped packages and selling them in violation of 
law, and the package delivered to Anderson was ob¬ 
tained from a place in their joint possession or under 
their joint control. In such case the possession of the 
drugs by Grant when delivered to Anderson would be 
a mere fortuitous circumstance, and we are convinced 
the spirit of the act of Congress making possession 
prima facie evidence would require us to hold that 
the possession of Grant under such circumstances 
would be the possession of the plaintiff in error.” 

In Mullaney v. United States, 82 F.2d 638, 642 (9th Cir. 
1936), also cited by appellant (Br. 24), the court instructed 
that possession means “ ‘having in one’s control or under 
one’s dominion’ ”. Accord, Williams v. United States, 55 
App. D.C. 239, 4 F.2d 432, 435 (D.C. Cir. 1925); Willsman 
v. United States, supra. 

It will be recalled from the counterstatement that there 
was evidence tending to show appellant aided and abetted 
certain sales of narcotics by his female co-defendant. In 
addition, at the time of their arrest narcotics were found 
in their immediate presence. 
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Although possession by the principal offender alone may 
support an aider and abetter’s conviction under the 
narcotic laws, 3 it is more typical that accessories be shown 
to have been constructively or jointly possessed of the 
narcotics. 4 In the instant ease much the same cir¬ 
cumstances evidenced at once appellant's possession as 
well as the requisite joint criminal intent. 5 Intent is 
ordinarily derived from circumstances indicating such facts 
as motive and knowledge. 6 

There was evidence that within a short period of time 
after a sale appellant had possession of the lion’s share of 
the fruits of the crime. 7 On two occasions the officers used 
marked money, the bulk of which was found in appellant’s 
strongbox, the location of its key being known only to 
appellant at the time of the seizure. It contained proceeds 
of the two sales, one having taken place less than two hours 
before. 

In addition appellant possessed means to commit the 
crime, a scale being found in his room together with 

3 United States v. Cohen, 124 F.2d 164 (2d Cir. 1942), ccrt. denied sub. 
nom. Bernstein v. United States. 315 U.S. Sll (1942). 

4 E.> 7., Williams v. United States, 55 App. D.C. 239, 4 F.2d 432, 435 (D.C. 
Cir. 1925) (circumstances showed drugs “under the control and in the pos¬ 
session of Williams” although actual sale was made by companion); Rosen¬ 
berg v. United States. 13 F.2d 369. 370 (9th Cir. 1926) (although one de¬ 
fendant denied and the other admitted possession of drugs in the former’s 
room, evidence was sufficient to show “both defendants had possession’’). 

5 To justify finding a defendant “guilty as a principal on the ground that 
he was an aider and abetter, it must be proven that he shared in the criminal 
intent of the principal and there must be a community of unlawful purpose 
at the time the act is committed.” Johnson v. United States. 195 F.2d 673, 
675 (Sth Cir. 1952): 62 Stat. 6S4 (194S), as amended. 18 U.S.C. $2 (Supp. 
1952); 31 Stat. 1337 (1901). 22 D.C. Code $ 105 (1951). 

G For example, * * ‘ presence, companionship, and conduct before and after 
the offense are circumstances from which one’s participation in the criminal 
intent may be inferred.’ ” State v. Bishop, 317 Mo. 477, 296 S.W. 147, 149 
(1927). 

7 Sharing in the proceeds of the sale of narcotics has been characterized as 
an “important factor” in evidencing possession. Willsman v. United States, 
2S6 Fed. S52, 856 (Sth Cir. 1923); Mullaney v. United States, 82 F.2d 63S, 
641 (9th Cir. 1936). 
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envelopes identical with ones in which the drugs had been 
transferred. 8 

At the time of appellant’s arrest a quantity of narcotics, 
in an amount previously bargained for that evening, and 
at the time at which the sale was to take place, was found 
where he and the co-defendant had been standing on his 
lawn. At this spot, disorder started by appellant was such 
as to facilitate jettisoning of the drug. 9 

The jury could have further found from the evidence 
that during the month of February the place of concealment 
of the drugs was appellant’s house. 10 Immediately prior 
to the sales the co-defendant proceeded from a house which 
appellant claimed to “manage” on behalf of his parent 
and in which the co-defendant occupied the same room as 
appellant. The sales took place a short distance away. 

In the light of these circumstances, indicating knowledge 
and joint intent, must be added the direct testimony as 
to appellant’s participation in sales of narcotics by the 
co-defendant. Appellant transported the drugs and the co- 

8 Compare: United States v. Cohen. 124 F.2d 164. 166 (2d Cir. 1942), cert, 
denied sub nom. Bernstein v. United States, 315 U.S. Sll (1942) (“The evi¬ 
dence of manufacture and sale tended to prove possession for the very purpose 
of a later sale.”). 

In Robinson v. United States, 53 App. D.C. 96. 2SS Fed. 450 (D.C. Cir. 
1923), drugs were found outside appellant’s house under a strip of weather 
hoarding. This “evidence was relevant, since it tended to prove possession 
and control of narcotics by the defendant.” Id. at 97. In support of its 
holding this Court approved and discussed a case where “three tins of smok¬ 
ing opium were found just before defendant’s arrest, on the adjoining prem¬ 
ises, on the ground near the dividing fence. Xo eyewitness saw the tins on 
the defendant’s premises nor in his personal possession. These facts, together 
with suspicious behavior upon the defendant’s part at the time of his arrest, 
and the attending circumstances, were admitted in evidence in proof of an 
indictment under the Harrison Act.” Ibid. 

to “Appellants also contend that the evidence was insufficient ... to justify 
submission to the jury because there was no proof of possession. Here again 
the admission of appellant . . . together with testimony to the effect that the 
drugs tee re found in his house , and positive testimony that the marTced money 
teas found in the bed in tchich he slept, is sufficient evidence as to him. . . .” 
Mullaney v. United States, 82 F.2d 63S, 641 (9th Cir. 1936) (emphasis 
supplied). 
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defendant in his automobile to and from the place of sale. 
From the house to the prearranged place of sale was 
usually a distance so short as not to require transporta¬ 
tion, yet appellant chose circuitous routes, used precautions 
for concealment, and placed himself in places of vantage 
in order to witness the transactions. For example, on 
February tenth, when the amount bargained for was 
larger than usual, appellant conveyed the co-defendant in 
a roundabout manner to a point one block from his house 
(note 1. supra.). The co-defendant was observed to return 
to the house and engage in conversation with appellant 
outside, after which they both entered. She returned on 
foot to complete the sale. Afterwards she walked some 
distance away, where appellant again picked her up. 11 

Consciousness of guilt was indicated not only by 
appellant's behavior when arrested but by the inconsistent 
statements as to ownership of the money as a consequence 
of his discovery that it had been marked. 

In the light of the evidence, direct and circumstantial, 
there is no substance to appellant's contention that the 
Government failed to prove possession of narcotic drugs 
(Br. 25). 

II 

Statutory Presumptions Were Not Rebutted; Charge Did Not 
Permit Verdict Based Upon Too Many Intervening In¬ 
ferences. 

Appellant's second contention is that it was error for 
the court to refer in its charge to the statutory presump¬ 
tions arising from possession under the Harrison Act and 
the Xarcotic Drugs Import Act because they were re¬ 
butted in that there was “uncontradicted positive 
testimony of both appellant and co-defendant that 
appellant had never had possession of the contraband” 

ii Cf. Williams v. United States. 53 App. P.C. 239, 4 F.2d 432 (D.C. Cir. 
1925): United States v. Chiarelli, 192 F.2d 32S (7th Cir. 1951), ccrt. denied 
342 U.S. 913 (1952) (inter alia, ownership of automobile, transportation of 
peddler to and from scene as indicating possession). 
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(Br. 29). It is concluded that there was no foundation of 
fact for application of the presumptions. 12 

Error is finally claimed (Br. 29, 31) on the ground that 
statutory presumptions may not be based on circumstantial 
evidence of possession of narcotic drugs because of the 
claimed rule that one inference will not support another 
(Br. 29, 31). 

The assertion that testimony of appellant and the co¬ 
defendant was uncontradicted is unsupported by the record. 
In one important particular, the co-defendant’s testimony 
supports a conclusion that appellant had actual possession 
of narcotics. It will be recalled from the counterstatement 
and the previous argument that at the time of appellant’s 
arrest narcotics were found on his lawn at a spot where he 
had created a disturbance facilitating their disposal. The 
co-defendant denied ever having seen these drugs before 
(R. 381, 3S2). 

The co-defendant did testify that her source of supply 
was another individual, a Thurmond Johnson, whose ad¬ 
dress she gave as 1602 S Street, X.W. (R. 374, 3S6). Cir¬ 
cumstances contradicted her in this regard. 

The co-defendant admitted selling fifty-one capsules, a 
quantity of heroin larger than usual, to Officer Longo on 
the evening of February tenth (R. 395). Her version was 
that she met Officer Longo at 12th and Monroe Street, 
X.E. (R. 395). She returned to appellant’s home two 

12 Appellant (Br. 27) cites Ezzard v. United States, 7 F.2d 80S, 811 (Sth 
Cir. 1925) for the proposition therein that when, in a narcotics case, “sub¬ 
stantial proof is made contrary to the fact presumed, the presumption is 
rebutted .” This rule, however, is “subject to many qualifications. There 
may be such a decree of improbability in the statements themselves as to 
deprive them of credit, however positively made. The witness, though unim¬ 
peached, may have such an interest in the question as to affect his credibility. 
It is often a difficult question to decide when a witness is, in a legal sense, 
uncontradicted. Circumstances present in the case, as well as statements by 
others contrary to his, may be sufficient for the court to refuse to give full 
weight to what the witness says. In such cases, courts and juries are not 
bound to refrain from exercising their judgment and are not required to 
blindly adopt the statements of the witness for the simple reason that no 
other witness has denied them and that his character is not impeached.” 
Jergens Co. v. Conner, 125 F.2d 686, 6S9 (6th Cir. 1942). 
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blocks away, where she telephoned Thurmond Johnson, 
who was then at 1602 S Street, NAY. (miles away) (R. 396, 
3S6). She then met Johnson on Newton Street, in approx¬ 
imately a half-hour, getting the fifty-one capsules from him 
(R. 396, 397). 

This testimony was contradicted by Officer Longo who 
testified she was back “in a few minutes’’ (R. 41). Further, 
two other officers testified that after her return to 
appellant's home to get the narcotics she returned via 
Monroe Street (R. 128, 225). There officers had her under 
surveillance the whole time and according to them she met 
no one except appellant who picked her up on Lawrence 
Street after the sale (counterstatement, p. 4). 

In explanation of his possession of most of the marked 
money used by the police appellant offered the interested 
testimonv of his sister, which was not onlv inherentlv im- 
probable but was in conflict with other circumstances in the 
case. 13 

Thus the testimony of the co-defendant and appellant’s 
sister was contradicted. Appellant’s own testimony in 
explanation of his possession of the fruits of the crime was 
impeached by his own prior inconsistent statements. It 
will be recalled from the summarv given in the counter- 
statement and the previous argument that at the time of 
his arrest appellant claimed ownership of the money until 
it was brought home to him that some was marked. 

Not only was appellant's testimony in this regard im¬ 
peached by prior conflicting statements but it was also 
inherently improbable. The strongbox was his (R. 307), 
and he had opened it during the month of his arrest, yet 

is Appellant’s sister obligingly testified that the bulk of the unmarked 
money, two thousand dollars, found in his strongbox was hers and that some 
time in the very short interval between the last sale and the arrest the co- 
defendant, Eleanor Fennell, turned over in excess of six hundrd dollars (R. 
317-320). At the time she was given the money she did not know how much 
but was told the amount by the co-defendant after the police arrived (R. 320). 
She admitted the strongbox was her brother’s, and even though his arrest 
took place almost immediately after she is supposed to have gotten the money, 
she did not then have the key or know its location (R. 307, 322, 323). 
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lie did not see any money in it (R. 352, 364), although his 
sister claimed to have been accumulating the large sums 
of money therein over a two-year period (R. 317). 

There remains only appellant’s testimony that his ad¬ 
mitted presence at the scene of the sales was without 
guilty knowledge. Appellant relies on the Ezzard case to 
support his contention that the presumption arising from 
his possession of narcotics was rebutted by “substantial 
proof'’ (Br. 27). This invites a distinction of the Ezzard 
case in its 14 facts, because a mere denial does not constitute 
substantial proof. “The jury were under no obligation 
to believe appellant’s own interested and improbable 
testimony, and there was no other testimony that tended 
substantially to explain and justify his possession of the 
drug.” Frazier v. United States, S2 U.S. App. D.C. 332, 
163 F.2d SI7, SIS (D.C. Cir. 1947), aff’d 335 U.S. 497 
(194S). Accord: Williams v. United States, 55 App. D.C. 
239, 4 F.2d 432 (D.C. Cir. 1925) (despite accessory’s denial 
conviction, aided by presumption from possession, sus¬ 
tained) ; Goode v. United States, SO U.S. App. D.C. 67, 149 
F.2d 377 (D.C. Cir. 1945) (conviction, aided by presump¬ 
tion, sustained where addict, not a peddler, claimed lawful 
possession). 

Thus appellant did not rebut the presumptions arising 
from his possession of narcotics. Although not required, 
the Ezzard case is to be further distinguished in that in this 
case, prescinding from possession, there was independent 
proof sufficient to sustain the conviction. 13 

Appellant also contends that statutory presumptions may 
not be based on circumstantial evidence of possession of 


n The defendant was charged with being a wholesale dealer in narcotic 
drugs. Solely relied on by the prosecution was the fact that Ezzard had 
called for a trunk containing narcotics. The Court found from the record 
that the defendant had provided * ‘ uncontradicted proof that he went for 
the trunk as an accommodation and had no knowledge or information as 
to its contents. ” Ezzard v. United States, 7 F.2d SOS, 812 (Sth Cir. 1925). 
Conviction was reversed on the ground of insufficient evidence, the court hold¬ 
ing that the term “possession” in the statutory presumption means “ ‘con¬ 
scious and willing’ ” possession. Ibid. 

15 Argument IV, infra. 
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narcotic drugs because of the maxim that one inference 
will not support another 10 (Br. 29, 31). 

The circumstances relied on below were not in the same 
line but were convergent, involving no intervening sub¬ 
stantial steps to the ultimate inference of possession. For 
example, very recent possession of the proceeds of the sale 
of narcotics was shown; again, narcotics were found on 
premises under appellant's control at a spot where he made 
possible their deposit. Therefore appellant may not com¬ 
plain that his conviction was based on too many intervening 
inferences. 

In the leading case of Casey v. United States , 276 U.S. 
413 (192S), conviction was aided by the presumption aris¬ 
ing from possession of narcotic drugs. This Court has 
had occasion to point out that evidence of possession in 
the Casey case was circumstantial. Killian v. United 
States . 5S App. D.C. 255, 29 F.2d 455, 456 (D.C. Cir. 1928). 
It has been held, in affirming a conviction similarlv aided, 
that “Possession of a narcotic and sale thereof may be 

16 Appellant cites (Br. 31) United States v. Boss, 92 T.S. 2S1, 2S4 (1S75), 
for the proposition “Whenever circumstantial evidence is relied upon to prove 
a fact, the circumstances must he proved and not themselves presumed.” It 
has been said “There is no such orthodox rule: nor can be . . .” 1 Wigmore 
Evidence § 41 (3d ed. 1940). It has been further said that cases announcing 
the doctrine must he distinguished on their facts. Ibid. The Boss case has 
required distinction on its facts by the Supreme Court. Knickerbocker Life 
Ins. Co. v. Pendleton. 113 T'.S. 339 (1885). It has been held that the rule 
is not “fixed and inflexible.” “It would be an endless task to no good pur¬ 
pose to review all the authorities on this question. It is sufficient to say that 
the cases reveal no fixed and inflexible rule. The favorite formula that a 
presumption may not be based on another presumption, or an inference on 
another inference, has often been used carelessly and inaccurately with re¬ 
sultant confusion. This rule has been discussed at length in Jones on Evi¬ 
dence .. . There the author refers to the conflicting authorities and offers what 
he terms the ‘true rule.’ He maintains that it is consonant with enlightened 
common sense and the better reasoned cases sustain the holding that a ‘fact/ 
although arrived at by indirect or circumstantial evidence, may serve as a basis 
for an inference: where the evidence sustaining the first inference is of such 
a character and so strong that it justifies a conclusion . . / ” Wood Lumber 
Co. v. Andersen, SI F.2d 161, 166 (9th Cir. 1936). In the Boss case the ulti¬ 
mate facts were sought to be established by an arithmetical chain of cir¬ 
cumstances: an attempt was made to substitute for an essential link the 
presumption of performance of official duty. 
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proved prima facie by acts, conduct or declarations of the 
party accused or by circumstantial evidence, just as any 
other material fact may be proved.” Williams v. United 
States , 55 App. D.C. 239, 4 F.2d 432, 434 (D.C. Cir. 1925). 

Where possession of narcotics is shown the jury must be 
instructed as to the statutory presumption. Borgfeldt v. 
United States, 67 F.2d 967 (9tli Cir. 1933). It is, therefore, 
concluded that the court's reference in its charge to 
statutory presumptions was not hypothetical and did not 
permit a verdict based on too many intervening inferences. 

Ill 

Presumption of Innocence and Burden of Proof Were 

Correctly Charged 

Appellant's conclusion (Br. 31) that the trial court’s 
charge “reversed the legal doctrine of burden of proof” 
and “cancelled out . . . the presumption of innocence” is 
wholly unwarranted. 

This conclusion is derived principally from asserted in¬ 
applicability of the statutory presumptions and not on in¬ 
adequacy of their definition by the trial court. These are 
two supporting arguments: (1) that the statutory pre¬ 
sumptions must be based on actual as distinguished from 
constructive possession of narcotics ( e.g ., Br. 24; cf. 
Appellee’s Br., Arg. I); (2) that appellant rebutted the 
presumptions and further that their submission permitted 
a verdict based on remote inferences {e.g., Br. 28, 29; cf. 
Appellee’s Br., Arg. II). 

The first argument, involving solely applicability and 
not formulation of the statutory presumptions, was the 
only one brought to the attention of the trial court before 
the jury retired or earlier (B. 475 et seq.). Despite this, 
appellant singles out as error (Br. 29) the words the court 
used in submitting the statutory presumption defined in 
Title 26, Section 2553 (a), U.S.C.A. (Supp. 1953). This is 
in violation of the rule requiring that grounds of an ob¬ 
jection be stated “distinctly” and “before the jury 
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retires'\ Fed. R. Crim. P. 30; VUlaroman v. United States, 
$7 U.S. App. D.C. 240, 1S4 F.2d 472 (D.C. Cir. 1950). 

The argument is that to the court’s statement of the 
statutory prima facie evidence rule 17 should have been 
appended the phrase “beyond a reasonable doubt” 1S 
(Br. 29). 

The objection is without substance as the jury were 
repetitiously instructed as to the degree of proof required 
to support a conviction. As will be developed, the reitera¬ 
tion was due in part to statements contained in appellant’s 
requested instructions, all of which were granted. None 
was submitted referring to the burden of explanation 
arising from possession of narcotics. 

At the outset of the charge the court instructed on the 
presumption of innocence, adding that appellant was “not 
required to prove himself innocent or produce any evidence 
on the subject” (R. 460). In its instruction on burden of 
proof (R. 460) the court informed the jury that proof of 
“each essential element” of the crime had to be beyond a 
reasonable doubt (R. 461). 

Appellant filed three written requests for instructions. 
One (R. 50S) asked an instruction that the evidence “must 
exclude every hypothesis except that of guilt”; a second 
dealt with the necessity of proof beyond a reasonable 

17 “The statutory ‘prima facie evidence’ clause, quoted above, covers both 
the fact of purchase and the place of purchase, ‘The statute here talks of 
prima facie evidence, but it means only that the burden shall be upon the 
party found in possession to explain and justify it when accused of the crime 
that the statute creates.’ ” Frazier v. United States, 82 U.S. App. D.C. 332, 
163 F.2d 817. SIS (D.C. Cir. 1947), aff’d 335 U.S. 497 (1948). 

is The portion of the charge objected to is: “The law does not require 
direct proof of a purchase, sale, dispensing or distribution of a drug, for the 
statute goes on to further say: ‘The absence of appropriate tax-paid stamps 
for any of the aforesaid drugs shall be prima facie evidence of a violation of 
this (subsection) by the person in whose possession same may be found.’ In 
other words, if it is proven that a defendant had possession of this drug, and 
that while in his possession there were no appropriate tax-paid stamps for 
those drugs, those facts constitute prima facie evidence of a violation of the 
statute, and the jury may find the defendant guilty on that charge if it sees 
fit to do so, without requiring any further proof.” (R. 466, emphasis sup¬ 
plied). 
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doubt of an aider and abetter’s criminal intent (R. 509); 
the third (R. 506), concerned the law governing aiders and 
abetters as principals (R. 506). All three were granted 
(R. 355). 

As to the first request, the jury were told at the outset 
they could not “speculate or conjecture as to . . . guilt” 
and that if they could “reconcile the evidence . . . with 
any reasonable theory or hypothesis consistent with . . . 
innocence” they “should do so” (R. 461). This instruction 
was repeated in detail at the end of the charge (R. 472). 

Granting of the other instructions resulted in a charge 
interspersed with references to proof beyond a reasonable 
doubt and allied concepts. Comments on aspects of the 
Government's case, as formulated by the appellant, were 
given. For example, the jury were told as to the appellant 
that “Mere physical presence, however, is not enough . . . 
"Where a defendant is prosecuted as an aider and abetter, 
it becomes necessary for the government to prove beyond 
a reasonable doubt that the actions of the aider and abettor 
resulted from a criminal intent.” (R. 470; emphasis 
supplied). 

The jury were further told, in accordance with 
appellant’s request, that: 

“The mere fact that Jackson sometimes accompanied 
the defendant Fennell will not, standing alone, support 
a verdict of guilty. The mere fact that some marked 
money was found in the dwelling house where Jackson 
occupied a room will not, standing alone, support a 
verdict of guilty. Unless you find from all the 
evidence, beyond a reasonable doubt, that the defend¬ 
ant Jackson had actual knowledge of narcotic traffic 
by Fennell, and, having that knowledge thereof, 
actively aided and abetted her with the criminal intent 
of helping her acquire or dispose of illegal narcotic 
drugs, it would be your duty to return a verdict of not 
guilty as to the defendant Jackson.” (R. 471; 
emphasis supplied). 
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At tlie very end of the charge the court finally stated 
“As I told you, the burden of proof is on the government 
throughout the case."’ (R. 4-74). 

Thus objection to the court's formulation of the statutory 
presumption comes too late and is without substance. Any 
claim that an unfair burden was cast by this and other 
statutory presumptions is met on the record by evidence 
supporting their applicability. 

IV 

Judgment Is Supported by Counts Not Involving 

Claimed Error 

The appeal herein involves but one subject, statutory 
presumptions arising from possession of narcotics. On all 
counts involving presumptions (counts 10, 12, 13, 15, 28, 
29, R. 513), concurrent sentences were imposed (counter- 
statement p. 2, p. 2, n. 1). 

The two counts on which appellant was consecutively 
sentenced, eleven (R. 498), and fourteen (R. 499), charged 
appellant with selling heroin on two different occasions 
not in pursuance of a written purchase order in violation 
of Title 26, Section 2554 (a), U.S.C.A. (Supp. 1953). As 
to this particular subsection no statutory presumption is 
applicable herein, and none was submitted for the jury’s 
consideration (R. 467, 46S). 

On these two counts appellant was indicted as an aider 
and abetter, appellant conceding appropriateness of this 
theory (R. 477). "Where consecutive sentences are im¬ 
posed on counts free from claimed error, the court need not 
consider validity of concurrent sentences. Robinson v. 
United States (D.C. Oir. No. 11681, Jan. 2S, 1954): 
Kinnison v. United States , SI T7.S. App. D.C. 312, 15S F.2d 
404 (D.C. Cir. 1946), cert . denied 330 U.S. 834 (1947). 
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CONCLUSION 

It is respectfully submitted that there was no error and 
therefore the judgment of the court below should be 
affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Arthur J. McLaughlin, 

John D. Lane, 

Assistant United States Attorneys. 
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